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From: 	 GlennShiroma@hawaiiantel.net  
Sent: 	 Monday, February 03, 2014 10:53 AM 
To: 	 waltestimony 
Subject: 	 Testimony Before House WAL for Wednesday, Feb. 5, 2014 (HB2327) 
Attachments: 	 Lease_050110.pdf; Lease_050111.pdf; Mooring Permit.pdf 

Aloha Rep. Cindy Evans, Chair & Rep. Nicole Lowen, Vice Chair and & House WAL Members. 

Testimony in Strong Support for HB2327,RELATING TO USE PERMITS FOR SMALL BOAT HARBOR 
FACILITIES. 

Clarifies that no use permit for a state small boat harbor facility may be transferred unless specifically provided 
by law. 

Please examine the following attached files: 

Mooring Permit which Nancy Murphy, DoBOR Hawaii District Manager executed an mooring permit but 
without dating the agreement. 

Lease 050110 which an exclusive lease agreement between one-half owner "Rupert Buntin" and Awahnee 
Oceanic failed to date the agreement. 

Lease 050111 which an exclusive lease agreement between one-half owner "Rupert Buntin" and Awahnee 
Oceanic. 

To make matters worst, DoBOR Hawaii District Manager gave the Vessel El Lobo fka Vessel Linda to 
"Buntins" during a demolition contract by Lobo Del Mar from Wailoa Small Boat Harbor in Hilo. 

Thank you for this opportunity to testify in Strong Support of HB2327 

Glenn Shiroma 
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THIS VESSEL LEASE mob onMay 	2010, by and beams Report Bolas, 
whose mines address is hansiardar armed to as "LESSOR", 
and Ambito Ossades. Ise. A Nand Cervatedins, whose tneiliig address is 154(7 Heats 
St., ICalitta-Kons, HI 96740, imeiniter nettled to as die **LESSEIr, 

WHEREAS. LESSOR is registered owner (Odle whole of that COWS 2007.42 foot 
Vessel known as the 90 Labe. beating Hawaii Registration Number HA 321241, hensinafter 
referred to as the the "Vetoer; and 

WHEREAS, LESSEE wishes to knee the Vessel front LESSOR upon 11w lerms and 
conditions et this Vessel Lease. 

LESSOR AND LESSEE wee to follows 

ma  OF VESE114.  LESSOR hereby leases and LESSEE booby takes ftom 
LESSM, for the considered= Med below Ind on the tem, candid= and comet* 
coatebted Wein the Vassal, together with her engines, tneebbtery, whom, chains, aside, 
apparel, electmnies,finuitere, finings, and equipment (the "Vessel"). 

2. PLACE OFINILIVISAY.  LESSOR shill deliver and make the Vessel *odd* 
to LESSEE at Honokolten Small Best Huber. Sallea-Koen e  bland ri Hume, sod upon 
aoudad** alibis Vexed Lame the LESSEE shall redeliver** Volsci to LESSOR at 
Hoeokohaat Small Bost Harbor, Kidies-Kon, Wand of Hawaii. 

3. lainlinn. LESSEE may inspect the vessel before delivry. A,oseptaace 
ore of the vessel by LESSEE will be deemed to be an acknowbodsment thin the Vessel is fit for 
LESSEE** pm mom. 

4. LialiallEbirr. of this lcme shall be for a too doss. year(s), and 
shall comnence as 	 • *meow dawdler as this Lean is approved by the 
Department of Land and 	Resources, Division of Boortias and Oosse Ramada 
("DLNR-DOBOR"), Wear 	tennioned by IMMO aotice of either party. 

5. intiftnaa,  (a) By LESSOR. Notwkirstanding the revisit:ea of 
the precedes paregreph. LESSOR may cancel the breae sad retake **Vessel in the event Of 0) 
the failure of LESSEE to correct or an a breach of any term, condition or coves:ate of** Lease 
within ten (10) days after being notified ot such breach in udder, (ii) the amosihdoe or ida-
tenewal of LESSEE's modes pemdt at Honokohan Harbor Wad of Hawaii; or OD • lawful 
older of a duly embarked edictal of doe Stets of Hawaii, the linked States cilia:des or the 
County of Hawaii directing LESSEE to mese and desist operation of the Vessel. 

(b) By LESSEE. LESSEE may mod this Leese and shell be relieved of farther 
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Okada* hereunder by delivering Toity-eigin (411) hours dam notice to LESSOR NM (1) the 
total or conamedve Wm Cl the Vessel; (11) a Mal determinative of the United States Com 
Good or recogabted wades surveyor thin the Vessel Is naseeworthy; (iii) the snare Of die 
Vessel &rough attedeneet or otherjarficial proems; or (iv) the_ 	tithe Vessel by the 
Ushed Stases Coast Guard eras spicy cies She of Ham& 

(c) By Either Party. rither party may Intninste this WM for any reason 
whatsoever by deliveries to the other piny written node* torndartion at lemt one huadad 
eighty (1 *) days in advance of she effectiv' e dine of the terwhadoe. 

Oa eapirstion or earlier terwinalloe of this Lease, LESSEEshaft 
*Neater to LESSOR** designated representative. 

6. LESSEE shall pay to LESSOR in 
natal fcw the use (*the Vaned in the mien di ZOOM, 

7. EIGLIMILUM LESSOR bosiby pants to LESS -Saw exclusive right turd 
authodty to ma mad operate the Vend for wowing and darter operations mimes only. 

apes a default in perforates= of any obligatke or eedettakiag hensueder, LESSEE dall 
he entitled to the poemesloa and use tithe Vessel to the exclusion of LESSOR. 

LaiMnikainninaniiiinin LESSEE Aga at all times 
open the Vestal is accordance will& the reqekeasete &the laws of the Stated Hawaii and 
the United Stews, Woes& the applicable tegulatioas teeny agency thennt the tams *tithe 
Westvaco policy, and the tetriteennes et the Vessel's operationd manuals and such other 
reaswable aad appmpriata banuctinne m way be teceivad from LESSOR or the asamitatmer of 
the Vessel or her anglers. LESSEE dell not operate the Vernal for any purposes or activities not 
covered by the Vessel's Insurance coverage. LESSEE shall not sublet or otherwise penult the 
Vessel to be operated by other paeans or entities without the capon wscensont 
LESSOR, which consent may be withheld liar may mama. 

9. NAVIG41W4 MMITS.  LESSEE agrees to restrict the um of the Vassal to the 
waters, unless LESSOR amsents to addtional lkjj  wields twenty-live C25) mice Cl 

the shoreline of the bland of Hamel, State of Hawaii or such mbar lesser limits which may be 
imposed by the lower. LESSEE may not we the Vessel latedelieur without LESSOR'S 
031211111a. 

10. mataztianca. LESSEE abaft. mho stay repairs or opiate any Pot Sews Or 
equipment necessary to weintaks the Vend lea remmoble men of mak. The LESSEE shall 
employ Cflovetsat weakens to undertake such atalateeence, improvements sod additions, in 
accordance with plans approved by USK*, the LESSEE shall torah evidence, eadefactwy 
the LESSOR the the LESSEE is financially able to pay for such work. 

11. LESSOR'S authorized agates shall have the right a 
any reasonable time, to inspect or gamey vessel at LESSOR'S exposing, to 
doenish, its cogitation and to satisfy LESSOR that the Vowel is being properly 
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membered impaimd. Upon 	to termination hereof, the Venal shall be atumed 
onencumbered tO LESSOR by LESSEE'S as LESSEE'S sole expenee and in the same condition 
a$ when received by LESSEE, reseonable weer and tea: front proper use thereof alone acceipesd. 

17. NONAVAIVIAL  LESSOR'S fallen at any than to make Mitt performance by 
LESSEE of any of the provisions hereof dull Dot win,' ar or dial** LESSOR'S tights 
dateable to demand stdct compliance therewith or with any other povisioe. Waiver deny 
&belt shad not waive any other Ma*. LESSOR'S *ha haroulder are cumulative and not 
altsuadve. 

111. gang= LESSEE shall indemnify, defend, and hold LESSOR harmless 
against all claim, mem, proceedinge, demigod, and liabilities dory nature *besmear addag 
from or connected with LESSEE'S possession and/or use of the Vaal, including without 

lose 	bodly injury, romal •injury, civil *lay, attorneys° fees, and pioperty 
damages. 

19. Loa. LESSEE shall not have any tight, power or Mho,* to mate, incur, 
permit to be imposed upon the Vessel any liens whosoever. LESSEE shell carry on the Vessel a 
properly coti/led copy of dds Agreement with the ship's papas tad to exhibit the sem to soy 
plum having business with the Valid SO might give die to say lien thaws. LESSEE agrees 
to notify any person bunisking repairs, towage, or other neceaddes m the Vessel that LESSEE 
does not have my deg to create, incur, or pent* to be imposed goo the Vessel any liens 
whosoever. Such notice, an fir as may be practicable, shall be in writing. 

taiviaminiumaziat. LESSEE takes the Vessel in ea "AS 18N 
condition. me LESSOR maims no warranty that the Vessel will Misty the soptitemeate rimy 
Law or rule; LESSEE amines all liabilkiee Wei* them boo at la sole risk sod expense. No 
modfitadon hood shall be bind* =ION In wags dyed by LESSOR. LESSEE shell be 
unided to wall itself af any Vessel's comptment pots, and all causes of =don in cannecdon 
with the Vessel, which LESSOR may have spinet any seek sides or suppliers. 

21. ASUTHORITY.  LESSOR repneents and wanaats to ISSUE that each 
individual rureaning this Lease an Wulf of LESSOR is daly authorised to .*es and deliver 
this Lease on behalf of LESSOR. LESSEE represents and warnens to LESSOR tbss each 
indvidool executing this Lease on behold/ LESSEE is duly anhodind to execute and dthor 
this lease in behOf a the LESSEE. 

n. ISSAULT.  In the events of LESSEE'S default hereunder at on LESSEE 
becoming insolvent, or if a petition is filed by or gaited LESSEE under the Ikakruptcy Act 

y amendment thereto Occluding a petition for reengenisetion or sit extension, or if LESSEE, 
*out LESSOR'S prior consent, which consent may be withheld far any maw*, attempts 

mane or sell or *anew or encumber or sublet or part with the possession of the Vessel, 
LESSOR and/or their ageste may without notice or liability or legal proems odor into any poet, 
herbs, or dock where the Vessel may be, and mosses" the Vessel, and mine all fate necemuy 

Permitted by applicable law to do so; LESSEE booby expressly waives ill furtber Vats 
possession Odra Vessel and ail claims for injury suffered duo* or loss caused by 

4 



MRY-10-0211 13:11 
	

From; 8B775 
	

DLNR BOATING 	 Pose:14/14 

repossessios. Upon such default LESSEE sod LESSOR shall ismowdalely so notify the DM - 
DECOR of the State of Hawaii. Should LESSOR to interpret this ban ono leaner any monies 
due and to become cbm bounder lanitate any tool promeding "tad* for posmonion af this 
VOW institute any legal poneding, LESSEE shell pey a nesenidge sem as Moneys' fees. 
LESSORisecdtlodball emedLeslaw aria equity. 

23. Malaggia. Neither this lane nor LESSEE'S dghts beseneder shell be 
assignable by US= except with LESSOR'S prior mine consent, with* camas may be 
withheld for say mason. If LESSOR amigos this Lease, the 4:madam hereof shell hied any 
such saccessor or assignee. 

24. MJS(VANZO(S. wpm hereof is contrary to, prohibited by or deemed 
valid under apceNe Iowa Or relliiii001 of toy judadledoe, such provbice obeli be 

imeppliadde and deemed omitted but sant ant invalidate the remaining poviskum hereof 

26. glinaiirienianiainarM The PsIdes spec dat this imam 
any be signed sod acknowledged in contemn% each of which *bail bo =widen* as MOW, 
and the coonterperts shall WOW" constlinte on and the same inerement, binding all d the 
parties to the hanameat, aetwithstamling that all odds parties an not sigenory to the WOW 

the same counterpane. The tmannisakes oh signed copy adds iestrament by on party 
another shall be deemed to be the same as the dsliiuy of ea Mend eataterpost of this 
instanneta. 

27. NOTICES. AN  notices conteaniated or remind by this Vessel Leos shall be i n 
wining and shad be deemed gives only when pence* deltrend to, or when mailed by 
untried or argistered United States fiat-dam mil, postage prepaid, mum receipt requanted. 
and addressed to LESSOR or LESSEE.* *team any be, at the address set faith for web at the 
beginning cif dds Lean, or wben trommeilled by email at email addresses provided between the 
parties. 

2e. ATfORm F 	AND CflS! 	the event legal actioa is brought 
enforce or interpret this Lame, she prevailing party shall be sodded to cost af suit sod tessosable 
atteney's fees.. 
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THIS VESSEL LEASE made on May 1, 2011, by and between Ruput attain, 
whose mailing address Is 	 hereimdter refined to et 
"LESSOR", and Avrahnee Oceanic% Inc. A Hawaii Corporation, whose mailing address is 75- 
1027 Henry St., ICailua-Kons,HI 96740, hereinafter referred to as the 

WHEREAS, LESSOR is mislead owner of the whole of that certain 2007,•42 foot 
Vessel known as the "El Lobo", bearing Hawaii Registration Number HA 49111CF, hereinafter 
referred to as the "Vessel"; and 

WHEREAS, LESSEE wishes to lease the Vessel boat LESSOR upon 	and 
conditions of this Vessel Lease. 

LESSOR AND LESSEE agree to follows: 

1. LEASE OF VESSEL. LESSOR hereby leases and LESSEE hereby takes from 
LESSOR, for the consideradon stated below and on the terms, conditions and covenants 
contained herein the Vessel, together with her engines, machinery, whoa, chide% tackle, 
apparel, electronics, furniture, fittings, ami equipment (the "Vessel". 

2. ,PLACE9X WidingX. LESSOR shell define and nwke the Vessel available 
LESSEE at Honokohau Small Bost Harbor, Kailta-Kona, Island of Hawaii, and upon 

termination of this Vessel Lease the LESSEE shall redeliver the Vessel to LESSOR at 
Small Boat Harbor, Kailua-Kona, Island of Hawaii. 

3. INIZMIM. LESSEE may inspect the vessel beton 
use of the vessel by LESSEE will be donned to be 
LESSEE'S purposes. 

. Acceptance or 
that the Vessel is fit for 

ilitaMBAL The term of this Lease shall be for a tam of one year(s), and 
shall commence on May 1, 2011, or as soon ttwreafter as this Lease is approval by the 
Department of Land and Natural Resources, Division of Boating and Ocean Recreation 
("DLNR-DOBOR"), unless sooner terminated by written notice of either party. 

5. 	TERMINATION. (a) By LESSOR. Notwithstanding the provisions of 
the preceding paragraph, LESSOR may cancel the Lease and retake the Vessel in the event of (I) 
the failure of LESSEE to carrot or cure a breach of any term, condition or covenant of the Lease 
within ten (10) days after being notified of such breach in writing; (II) the cancellation or 
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renewal of LESSEE'S mooting pennit at Honokohau Harbor Island of Hawaii; or Oh a law1W 
orar of a duly authorized official of the State of Hawaii, the United States of America or the 
County of Hawaii directing LESSEE to cease and desist operation of the Vowel. 

(b)By LESSEE LESSEE may camel this Lease and shall be relieved of hither 

obligation hereunder by delivering forty-eight (410 hews written notice to LESSOR upon (I) the 
total or constructive loss of the Vessel; (ii) a final determination of the United States Coast 
Guard or recognized ;mine surveyor that the Vessel is unseawoithn (iii) the seizure of the 
Vessel *tough attachment or other judicW process; or (iv) the •mime of the Vernet bythe 
United States Coast Guard or an agency of the State of Hawaii. 

(c)By Either Party. Either party may tazoinate this Lease far any reason 
whatsoever by delivering to the other party written notice of termination at least ona hundred 
eighty (1110) days in advance of the effective date of the termination. 

On expiration or earlier taminalon of this Lease, LESSEE shall 
"Vessel" to LESSOR'S designated 

latajtalThit. LESSEE shall pay to LESSOR in advance menhly 
rental for the use ("flirt Vestal in the sum of UNA. 

CLUSIVE VSE. LESSOR hereby grants to LESSEE the exclusive tight and EX  
authority to use and operate the Vessel for mooring and charter operations purposes only. 
Except upon a default in performance of any obligation or undertaking haamder, LESSEE 
be entitled to the possession and use of the Vessel to the occlusion of LESSOR.. 

S. MILT413011$ ON VESSEL 0194tOlgri.  LESSEE shall at all tiniest 
operate the Vessel in accordance within the requirements of the laws ofthe State of Hawaii and 
dw; United States, including the applicable regulations of any agency thereot the tams of the 
Insurance policy, and the requirements of the Vessel's operational manuals and such other 
reasonable and appropriate instructions as may be received from LESSOR or the manufacturer of 
the Vessel or her engines. LESSEE shall not operate the Vessel for any purposes or activities not 
covered by the Vessel's imam= coverage. LESSEE shall a* sublet or otherwise permit the 
Vessel to be operated by other persons or entities without the express written consent of 
LESSOR, which consent may be withheld fir any reason. 

9. 	VAVIGATION LIMITS. LESSEE agrees to restrict the use of the Veered to the 
following waters, unless LESSOR consents to additional limits: within twenty-five (25) miles o 
the shoreline of the Island of Hawaii, State of Hawaii or such other laser limits which may be 
imposed by the insurer. LESSEE may not use the Vessel "Inter Island" without LESSOR'S 
consent. 
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10. AlAINTIOIANCR.  LESSEE shall, make any repairs or replace any part, gear, or 
explipment necessary to maiMain the Vessel in a reasonable state of repair. The LESSEE shall 
anploy competent %workmen to undertake such maintenance, hnpinvements and additions, in 
accordance with plans approved by LESSOR, the LESSEE shall furnish evidence, satisfactory 
the LESSOR that the LESSEE is thumb* able to pay for such wads. 

11. RIGHT QF 119FEC'TIO1.  LESSOR'S authorized agents shell have the right at 
any reasonable time, to inspect or survey vessel at LESSOR'S expense, to 
ascertain its condition and to satisfy LESSOR that the Vessel is being poverty 
maintained in accordance with this Lease. LESSEE shall vomit 
invest the Vessel's lop and records, and shall furnish LESSOR with fidl 
htfonnation regarding accidents or damage to the Vessel. Such inspections shall 

interfan with LESSEE'S use of the Vessel. 

12. 
including the Vessel's rigging, 

R. 

. LESSEE shall make no alterations to the Vessel, 
machinay, without the prior written consent of 

13. 2ABi 	FOR LOSS,  In the. event the Vessel shall suillir sufficient total or 
constructive total loss, LESSOR shall receive the total insurance proceeds. If the Vessel suffent 
less than total or constructive total loss, LESSOR, at its own con and expense, have LESSEE 
restore and repair restoration costs, including dry docking, if required. 

14. jegilakirM. LESSOR at it's expense, shall keep the vessel insured for the 
tam of this Lease and any renewals or extensions thereof; with hull insurance of not leas than 
the amount currently in effect, with a maximum deductible $5,04 and liability blitarafte 
against all liability, fire, theft and standard marine coverage with extended or combined 

donid coven, against such other risks and in such amount as will equal or exceed the 
amounts required to be in edict by the DLNR-DBOR. Without limitation, the coverage shall 
Include property damage and public liability kir injury or death to parsons, including crew and 
guest, in any one accident in an amount of at least $300,000.00, and protectimt and indemnity 
insurinice. This minimum shall in no way limit LESSOR'S discretion hereunder to obtain 
greater amounts or kinds of coverage. LESSOR shall deliver to LESSEE the policies 
evidence of insurance with a standard long form endorsement attached thereto, showing losses, if 
any, and payable to LESSOR in a form satisfactory to LESSEE, together with receipts far the 

the under. 

LESSEE shall be an additional insured but not a loss payee under the insurance policy 
to the hull insurance and the liability insurance and the DLNR-DBOR shall be mimed as an 

insured as to the liability insurance that LESSOR shall keep in effect as specified 
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15. COMPLIANCE WITH LAWS. LESSEE — shall comply with and aeons to 
all laws, ordinances, and regulations relating to the ownership, possession, use or mandenance of 
the Vessel, and save LESSOR harmless and indenmify LESSOR eldest actual or mated 

and pay all costs and expenses of any and every character; including attorneys' fees, 
occasioned by or arid' ng out of the use of the Vessel, and pay promptly when due all taxes and 
other public or private charges against or upon the Vessel or its equipment Without limitation, 
LESSEE is responsibleto keep the Vessel at all times free of any illegal drugs. LESSEE shall 
past appropriate notice on the Vessel prohibitto' g any illegal drugs and warning that anyone 

olating such prohibition will be prosecuted. 

16. MIL The Vessel *all remain the personal property of and the title thereto 
shall remain in LESSOR exclusively. LESSEE shall keep the Vessel free front any and sit liens 
and claims, and shall do or permit no act or thing whereby LESSOR'S title or rights may be 
encumbered or impaired. Upon expiration to termination hereof, the Vessel shall be 'eternal 
unencumbered to LESSOR by LESSEE'S as LESSEE'S sole expense sal in the same amditien 
as when received by LESSEE, reasonable wear and tear from proper use thereof alone accepted. 

17. agyryjan. LESSOR'S failure at any time to mein strict Admetus by 
LESSEE of any of the provisions hereof shall not waiver or diminih LESSOR'S tights 
thereafter to &mud strict compliance therewith or with any other provision. Waiver of any 
default shall not waive any other default. LESSOR'S rights havender ae manulathy sod not 
alternative. 

18. IND 	shall indemnify, defend, aml hold LESSOR harmless 
against all claims, actions, proceedings, damaged, and liabilities of any nature whatsoever arising 
from or connected with LESSEE'S possession and/or use of the Vessel, including without 
limitation, loss of life, bodily injury, personal injury, civil injury, attorneys' fees, and properly 
damages. 

19. LitraLESSEE shall not have any right, power or authority to create, incur, or 
permit to be imposed upon the Vessel any liens whatsoever. LESSEE shall carry on the Vessel a 
properly certified copy of this Agreement with the ship's papers and to exhibit the same to any 
person having business with the Vessel that might give rise to say lien thereon.• LESSEE agrees 
to notify any person furnishing repairs, towage, or other necessitke to dm Vessel that LESSEE 
does not have any right to create, incur, or permit to be imposed upon the Vessel any liens 

Such notice, as fares may be practicable, shall be in writing. 

20. $0 WARRANTY MODIFICATION. LESSEE takes the Vessel in an "AS IS" 
condition. The LESSOR makes no warranty that the Vessel will sad* the requirements of any 
law or rule; LESSEE assumes all liabilities arising there from at its sole risk and expense. No 

4 
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Testimony of
WILLIAM J. AILA, JR.

Chairperson

Before the House Committee on
WATER & LAND

Wednesday, February 5, 2014
9:15 A.M.

State Capitol, Conference Room 325

In consideration of
HOUSE BILL 2327

RELATING T0 USE PERMITS FOR SMALL BOAT HARBORS

House Bill 2327 proposes to clarifiy that no use pennit for a state small boat harbor facility may
be transferred unless specifically provided by law. The Department of Land and Natural
Resources strongly supports this Administration measure.

Section 200-l0(d), Hawaii Revised Statutes, allows the transfer of all use permits issued to a
corporation for the use of a small boat harbor facility as long as the corporation or other business
entity holds a valid commercial use permit. It is silent on the transfer of a regular mooring
pemiit that is issued to a corporation or other business entity and whether the permit may be
transferred upon change in ownership of the corporation or other business entity.

This bill proposes to clarify that use permits issued to a corporation or other business entity for a
state small boat facility may only be transferred if the corporation of other business entity holds a
valid commercial use permit. It also clarifies that if a corporation is owned by another
corporation, any change in ownership of either corporation triggers a transfer fee. This will
ensure that the issuance of use permits for small boat harbors and related facilities are done fairly
and prevents people from being exempt from paying a transfer fee by forming multiple
corporations.



TRILOGYfl——_—_—
COMMITTEE ON WATER & LAND

Rep. Cindy Evans, Chair
Rep. Nicole E. Lowen, Vice Chair

Wednesday, February 05, 2014
9:15 am

Conference Room 325
Testimony of James E. Coon in Opposition:

HB 2327 RELATING TO USE PERMITS FOR SMALL BOAT HARBOR
FACILITIES

Chair Evans, Vice Chair Lowen and Members of the Water & Land Committee:

My name is Jim Coon and I speak as the CEO of our family business celebrating
4] years in continuous operations on Maui and Lanai. I speak in opposition to this
legislation as written and foresee a multitude of problems if it is passed.

The text ofl-IB 2327 is as follows:

“(b) No use permit may be transferred unless specifically
provided by law. For purposes of this section, the term
"transfer" includes any change in control, by whatever
means, of anv entity that owns or controls, directlv or
 , a use permit."

The HB 2327 text is very confusing and ambiguous because it is too broad and
could be interpreted to encompass a variety of circumstances where there is
arguably a “change in control”: ‘

0 Change in the company leadership, composition of the board of directors or
LLC managing member.

0 Incapacity or incompetence of majority owner necessitating having a family
member or manager operate the day to day business.

0 Death, divorce, or marriage.
0 Change in administration ofEmployee Stock Ownership Plans

l8O LAHAINALUNA ROAD l‘.O. BOX lll‘) LAH/\lN/\. HAW/\|l 967(>7>lll‘)
PHONE (808) TRILOGY (888) MAUl'80() FAX (808) (>()7>77(>()

EMAIL:|NFO@S/\ll.TRlLOGY.COM WWW.S/\lLTRlLOGY.COM
Ocean Adventures - Island Hospitality



0 Any stock transfer or interest between husband and wife, reciprocal
beneficiaries, or parent and child which only nominal consideration is paid.

0 Banking agreements, including loan guarantees giving the bank control in
certain circumstances.

¢ Change in stock ownership of corporate parent several times removed.
0 Certain Hotel contracts which require the Hotel to have control on

operations that are exclusive for their guests.

For each of these examples, what metrics will be used to detennine if there is a
change of control? Is control considered 51%? Do “silent partners” or holders ofa
majority share of stock have control even if they take no part in the business?
What if there is a disagreement in interpretations; for example, what happens if
DOBOR’s interpretation of control differs from an IRS or State tax department
interpretation?

This bill would add uncertainty and complications to our small businesses. It
would make bank financing more difficult to obtain. It would increase our legal
fees to ensure correct compliance ofthe law. It will cost more for DOBOR to
administer. It would create an unnecessary reporting burden on small businesses.
It would put DOBOR/DLNR auditors in our homes and offices as we are making
decisions putting the burden of proof of who was in control of each small business.

We arejust coming out of several years of hard times for most ofthe small
business in Hawaii. This is a time to create more certainty and foster a stable
business environment, to send a message that Government wants to help you
survive not make your life more difficult. We hope HB 2327 goes no further

James “Captain Jim” Coon, CEO

Sincerely,



The Voice for Hawaii's Ocean Tourism Industry
N _,,.¢»>@ Century Square-1188 Bishop St., Ste. 1003

Honolulu, HI 96213 3304
-"*3 Oceo n To u ri s m Coo l itio n (sos) 537-4308 Phone (sos) 533-2739 Fax

timlyons@hawaiiantel net

February 5, 2014

Testimony To: House Committee on Water & Land
Representative Cindy Evans, Chair

From: Tim Lyons, CAE
Executive Director

Subject: H.B. 2327 - RELATING TO USE PERMITS FOR SMALL BOAT
HARBOR FACILITIES.

Chair Evans and Members of the Committee:

I am Tim Lyons, Executive Director of the Ocean Tourism Coalition and we oppose this

bill as written.

This bill could directly affect the viability and financial status of many ocean tourism

companies. While it is acknowledged that use permits are generally based on a limited

time it has been standard practice for the Department to continue the re-registration of

those permits as long as the licensee was not in violation of any law, rule or regulation

of the Department. Our particular concern is that the passing on of a business that has

been built for many, many years in which thousands and thousands of dollars have

been invested could have a financial impact under this bill merely by transferring the



business from father to daughter. It could also be affected by rearranging some of the

percentage of shares of ownership in the corporation. The word "control" needs a

definition.

As seen from the financial industry side, this kind of temporary permit and prohibition

for transfer could easily affect any financial institutions inclination towards the

continued viability of the company. After all, without a valid use permit the company

can't operate, at least not from that location.

Many of the vessels in the tourism industry can cost hundreds of thousands of dollars

and even millions. What bank in their right mind is going to give a loan to a small

business who has a limited permit based on the possibility of relinquishing control to

new shareholders or new investors in a very limited time?

In short, this bill could be disastrous for the ocean tourism industry and as such, we

respectfully request that this bill be shelved.

Thank you.
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From: mailinglist@capito|.hawaii.gov
Sent: Tuesday, February 04, 2014 3:28 PM
To: waltestimony
Cc: greg@|ahainadivers.com
Subject: Submitted testimony for HB2327 on Feb 5, 2014 09:15AM

HB2327
Submitted on: 2/4/2014
Testimony for WAL on Feb 5, 2014 09:15AM in Conference Room 325

Submitted By Organization Testifier Position Present at Hearing
I Greg Howeth Lahaina Divers Inc. Oppose No i

Comments: Aloha Chair Evans, HB 2327 is a bad bill for our small businesses as we are still
strugling. We need legislation that helps us, not bills like HB 2327 that restrict our ability to operate.
Please don't let HB2327 pass.

Please note that testimony submitted less than 24 hours prior to the hearinq,_improperly identified, or
directed to the incorrect office, may not be posted online or distributed to the committee prior to the
convening of the public hearing.

Do not reply to this email. This inbox is not monitored. For assistance please email
webmaster@capitol.hawaii.gov

1
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TESTIMONY TO: COMMITTEE ON WATER AND LAND

Rep. Cindy Evans, Chair
Rep. Nicole Lowen, Vice Chair

February 2,2014

Wednesday Feb 5, 2014 09:15AM
Conference RM 325

Testimony in Opposition for HB2327
Relating to Use Permits for Small Boat Harbor Facilities

Chair Evans, Vice Chair Lowen and Members of the Water and Land Committee:

I am Melynda Dant, Vice President of our 42 year-old family business here in Kona
Hawaii. I speak in opposition to this bill. The wording leaves too much ambiguity for
my ocean tourism business to approve.

The state DLNR has a changing ofthe guards every four years or so. New DOBOR
heads, new Chairman of DLNR, and we never know how they will interpret these
rules. We need clear rules and laws, so we are protected from unnecessary
disruption to our businesses.

This bill in particular is so general, we could have changes due to deaths, and other
uncontrollable life circumstances to our stockholders. And why shouldn’t a business
be able to sell assets such as permits when a stockholder needs to make changes?

The state does not need to prevent ocean tourism businesses from excelling and
making changes in their business structure. The state is happy to be in partnership
for the 3% harbor fees and GE taxes, so why end a fruitful business due to a change
in ownership?

Please stop this bad bill.

Sincerely,
Melynda Dant
Vice President
Fair Wind Cruises

78<$775A Makenawai Street, Kailua-Kona, HI 96740 0 Phone (808) 322-2644 Fax (808)322-2913
email: admin@fair-wind.com 0 website: www.fair-wind.com
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SAILING ADVENTURES

MAUI, HAWAII

COMMITTEE ON WATER & LAND
Rep. Cindy Evans, Chair

Rep. Nicole E. Lowen, Vice Chair
Wednesday, February 05, 2014

9:15 am
Conference Room 325

Testimony of David Weiss in Opposition: _

HB 2327 RELATING TO USE PERMITS FOR SMALL BOAT HARBOR
FACILITIES

Chair Evans, Vice Chair Lowen and Members of the Water & Land Committee:

My name David Weiss and I am the Executive Vice President ofKaanapali Kai
Charters, Inc. and Kaanapali Sails, Inc. collectively operating as Teralani Sailing in
Kaanapali for the last 20 years. I speak in opposition to this legislation as written
and foresee a multitude ofproblems if it is passed.

The text ofHB 2327 is as follows:

“(b) No use permit may be transferred unless specifically
provided by law. For purposes of this section, the term
"transfer" includes anv change in control, by whatever
means, of any entity that owns or controls, directly or
indirectly, a use permit.“

The HB 2327 text is very confusing and ambiguous because it is too broad and
could be interpreted to encompass a variety of circumstances where there is
arguably a “change in control”:

I Change in the company leadership, composition of the board of directors or
LLC managing member.

0 Incapacity or incompetence of majority owner necessitating having a family
member or manager operate the day to day business.

0 Death, divorce, or marriage.

phone: 808.661.1230 ° fox: 808.661.4609 ' P.O. Box 12247, Lahuina, Hawaii 96761-7247 ' web: www.ierulani.nei ' email: info@teru|oni.net



0 Change in administration of Employee Stock Ownership Plans
0 Any stock transfer or interest between husband and wife, reciprocal

beneficiaries, or parent and child which only nominal consideration is paid.
' 0 Banking agreements, including loan guarantees giving the bank control in

certain circumstances.
0 Change in stock ownership of corporate parent several times removed.
0 Certain Hotel contracts which require the Hotel to have control on

operations that are exclusive for their guests.

For each of these examples, what metrics will be used to determine if there is a
change of control? Is control considered 51%‘? Do “silent partners” or holders of a
majority share of stock have control even if they take no part in the business?
What if there is a disagreement in interpretations; for example, what happens if
DOBOR’s interpretation of control differs from an IRS or State tax department
interpretation?

This bill would add uncertainty and complications to our small businesses. It
would make bank financing more difficult to obtain. It would increase our legal
fees to ensure correct compliance of the law. It will cost more for DOBOR to
administer. It would create an unnecessary reporting burden on small businesses.
It would put DOBOR/DLNR auditors in our homes and offices as we are making
decisions putting the burden of proofof who was in control of each small business.

We are just coming out of several years of hard times for most of the small
business in Hawaii. This is a time to create more certainty and foster a stable
business environment, to send a message that Government wants to help you
survive not make your life more difficult. We hope I-H3 2327 goes no further

I

Sincerely,

David W ss
Executive Vice President
Kaanapali Sails, Inc.
Kaanapali Kai Charters, Inc.
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